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INTRODUCTION 

This case arises from Delaware’s rejection, pursuant to its Coastal Zone Act (“DCZA”), 

of an application filed by an affiliate of BP, p.l.c. (“BP”) to construct a liquefied natural gas 

(“LNG”) terminal with an offshore unloading facility in the Delaware River within Delaware’s 

environmentally fragile coastal zone.  In December 2004, BP sought a determination from 

Delaware’s Department of Natural Resources and Environmental Control (“DNREC”) that the 

LNG terminal would be a permitted use under the DCZA.  In seeking this approval, BP noted — 

but repeatedly and affirmatively elected not to raise — its claim that the 1905 Compact between 

New Jersey and Delaware rendered the DCZA inapplicable to its LNG terminal.  After DNREC 

held that the terminal was not a permitted use under the DCZA, and an administrative review 

board affirmed that decision, BP chose not to appeal further. 

Instead, on information and belief, BP persuaded New Jersey to press in this Court BP’s 

claims regarding the effect of the 1905 Compact on Delaware’s authority to enforce the DCZA 

against its LNG terminal.  For several decades, New Jersey had previously (and correctly) 

recognized Delaware’s jurisdiction to apply its DCZA and other environmental and natural 

resources laws within the twelve-mile circle.  Nonetheless, New Jersey agreed to bring such a 

claim, which it filed on July 28, 2005.  

In opposing New Jersey’s initial filing and in its Answer, Delaware alleged, based on the 

limited record available, that this Court lacks jurisdiction over this case because BP, not New 

Jersey, is the real party in interest in this matter, because of the availability of an alternative 

forum for these claims, and because this case is not ripe, given New Jersey’s own failure to 

approve (or even to state that it will approve) BP’s LNG terminal.  Since that time, additional 

facts have come to light that support Delaware’s claims and undermine assertions that New 

Jersey made in arguing that the exercise of this Court’s original jurisdiction is proper here.  New 
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Jersey’s Motion to Strike seeks to block the discovery necessary to compile a complete record on 

Delaware’s jurisdictional defenses.  But the law is clear that Delaware has a right to this 

discovery and that the question of this Court’s jurisdiction is not yet settled. 

In addition, New Jersey improperly seeks to preclude Delaware from obtaining discovery 

relevant to one of its alternative legal theories in this case:  even if the Court were to conclude 

that the 1905 Compact relinquished some of Delaware’s sovereign authority over the twelve-

mile circle to New Jersey, that relinquishment did not encompass a project of the nature and 

scope of BP’s LNG terminal.  There is no legitimate basis to preclude Delaware from obtaining 

discovery of facts relevant to that legal theory.  New Jersey’s motion cannot be squared with its 

own decision to submit, in support of its initial pleading in this Court, selected materials 

concerning the nature and scope of BP’s project and a declaration from a BP executive.  New 

Jersey’s assertion that such materials are relevant to show why New Jersey should win on the 

merits, but not relevant to show why it should lose, is indefensible. 

STATEMENT OF FACTS 

1.  The 1905 Compact between Delaware and New Jersey attempted to resolve a long-

standing dispute over fishing rights in the Delaware River within the twelve-mile circle, which 

had triggered the first boundary suit between the States.  See New Jersey v. Delaware, No. 1, 

Orig. (U.S. filed Mar. 13, 1877).  The 1905 Compact led to the dismissal of No. 1, Original but 

left open the issue of where the boundary between the two States lies.  See NJ Mot. to Strike at 3. 

New Jersey maintained in No. 1, Original, that it had title and thereby “jurisdiction over 

the eastern half of the Delaware River.”  NJ Mot. to Strike at 2; see also NJ 1877 Bill of 

Complaint, No. 1, Orig., Record at 6 (reproduced in DE Lodging,1 Tab 1) (“[Y]our orator’s part 

                                                 
1 Lodging for Brief of the State of Delaware in Opposition to the State of New Jersey’s 

Motion to Reopen and for Supplemental Decree (filed Oct. 27, 2005) (“DE Lodging”).   
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of the bed of said river extends from the New Jersey shore thereof to the middle of said river.”).  

In resolving the fishing-related issues, the 1905 Compact adopted similar geographic terms, such 

as “eastern half” and “western half of said Delaware River,” and “between low-water marks on 

each side of said river between the said States.”  1905 Compact Arts. I, II, III (reproduced in NJ 

App.2 2a-4a).  In contrast, Article VII, which is at issue in this case, defined the scope of each 

State’s “riparian jurisdiction” by reference to each State’s “own side of the river” (NJ App. 5a) 

— leaving open the location of the the line marking each State’s “own side,” in light of the then-

still-outstanding boundary dispute. 

Moreover, Article VII provided that, within that geographic area, each State may 

“continue to exercise riparian jurisdiction of every kind and nature, and to make grants, leases, 

and conveyances of riparian lands and rights under the laws of the respective States.”  Id. 

(emphasis added).  Article VII, therefore, simply preserved the status quo by permitting such 

past activities to continue in the absence of a definitive ruling as to each State’s title and right.3  

Nor did this Article address whether New Jersey’s past exercise of riparian jurisdiction created 

sovereignty and jurisdiction as a matter of right, a claim that Delaware emphatically denied.  

See DE 1901 Answer at 21-24 (DE Lodging, Tab 2).   

2.  In the 1920s, a dispute arose over rights to oyster beds, an issue that “had been left 

open by Article VI of the Compact of 1905.”  NJ Mot. to Strike at 4.  New Jersey again sued 

Delaware to adjudicate the boundary between the States.  After extensive proceedings before a 

special master (and after failed attempts by the States to settle the matter through another 

interstate compact), the Court ruled for Delaware in 1934 by holding that the boundary within 
                                                 

2 Appendix to New Jersey’s Motion To Reopen and for a Supplemental Decree (filed July 
28, 2005) (“NJ App.”). 

3 Also, by effectively “licensing” New Jersey’s actions, Delaware insulated itself from 
additional claims of jurisdiction by prescription based on post-1905 actions. 
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the twelve-mile circle is at the low-water mark on the New Jersey shore — not in the middle of 

the river as New Jersey had contended.  See New Jersey v. Delaware, 291 U.S. 361, 364-79 

(1934) (Cardozo, J.); NJ Mot. to Strike at 4.  The Decree adopted by the Court in a subsequent 

opinion was made “without prejudice to the rights of either state . . . by virtue of the compact of 

1905.”  New Jersey v. Delaware, 295 U.S. 694, 699 (1935).4 

3.  As New Jersey notes, Delaware has exercised its sovereignty and jurisdiction multiple 

times within the twelve-mile circle on the eastern half of the river.  See NJ Mot. to Strike at 6-10.  

In the 1960s, 1970s, and 1980s, Delaware adopted several laws regulating the use of its 

subaqueous soil under the Delaware River and its coastal environment and exercised jurisdiction 

on numerous occasions to the low-water mark on the New Jersey side of the Delaware River 

within the twelve-mile circle, as authorized by the Court’s 1935 Decree.  From the 1960s until 

BP’s intervention in 2005, New Jersey recognized without objection Delaware’s right to exercise 

jurisdiction over such matters.  Indeed, Delaware has issued at least 11 leases of its subaqueous 

lands for projects that span the river between New Jersey and Delaware, without objection from 

New Jersey.  See DE App. 3a-4a, 8a-14a, 66a-68a.5  In 1996, a New Jersey agency applied to 

                                                 
4 In its statement of facts, New Jersey (at 2-3) relies on the Court’s issuance of a 

preliminary injunction in 1877, which the Court stated was based on “the allegations” in New 
Jersey’s complaint.  No. 1, Orig., Record at 53 (DE Lodging, Tab 1).  In 1934, however, when 
the Court finally adjudicated the boundary dispute on the merits and rejected New Jersey’s 
claims, it held that, “[f ]rom acquiescence in these improvements of the river front, there can be 
no legitimate inference that Delaware made over to New Jersey the title to the stream up to the 
middle of the channel or even the soil under the piers.  The privilege or license was accorded to 
the owners individually and even as to them was bounded by the lines of their possession.”  New 
Jersey v. Delaware, 291 U.S. at 375-76. 

5 Appendix to Brief of the State of Delaware in Opposition to the State of New Jersey’s 
Motion To Reopen and for a Supplemental Decree (filed Oct. 27, 2005) (“DE App.”).  In 1961, 
Delaware adopted the first statute governing the leasing of subaqueous lands.  See 53 Del. Laws 
ch. 34; Del. Code Ann. tit. 7, § 4520 (repealed 1966).  In 1966, Delaware adopted a more 
comprehensive Underwater Lands Act containing provisions governing the lease of subaqueous 
lands by the State.  See 55 Del. Laws ch. 442 § 1; Del. Code Ann. tit. 7, §§ 6151-6159 (repealed 
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Delaware for, and was granted, a lease to rehabilitate a pier and to construct a ferry dock on 

Delaware subaqueous soil near Fort Mott State Park in New Jersey.  See id. at 67a-68a (¶ 11); 

accord NJ Mot. to Strike at 7-8.  That has been a consistent course of conduct for decades.6 

4.  New Jersey did not object to Delaware’s exercise of jurisdiction throughout the 

twelve-mile circle until 2005, following the denial of a DCZA permit to BP for a proposed LNG 

unloading facility.  Unlike its previous efforts to resolve related disputes with Delaware prior to 

initiating litigation in this Court, New Jersey prepared immediately for this litigation.  Before 

New Jersey filed suit, however, BP’s counsel transmitted a Freedom of Information Act 

(“FOIA”) request to gather information for New Jersey’s suit in this Court and urged the New 

Jersey Department of Environmental Protection (“NJDEP”) to “expedite its review” of the LNG 

terminal because BP needed “to determine in the very near future whether this project is viable in 

New Jersey” due to “business pressures.”  FOIA Request from S. Rewari, Hunton & Williams 

(Mar. 31, 2005); Letter from G.S. Roden, Esq., BP, to D. Risilia, NJDEP (May 11, 2005) 

(Attach. 1 hereto).  [Begin Confidential]                                                                                  

                                                                                                                                                    .  

                                                                                                                                                             
1986).  In 1971, Delaware adopted the DCZA in order to “control the location, extent and type of 
industrial development in Delaware’s coastal areas,” which were declared “critical areas for the 
future of the State in terms of quality of life.”  Del. Code Ann. tit. 7, § 7001 et seq.  In 1986, 
Delaware adopted its current Subaqueous Lands Act, 65 Del. Laws ch. 508, Del. Code Ann. tit. 
7, ch. 72.   

6 See Brief of the State of Delaware in Opposition to the State of New Jersey’s Motion To 
Reopen and for a Supplemental Decree at 61-68 (filed Oct. 27, 2005) (“DE Opp.”).  In an effort 
to show a course of conduct contrary to that under Delaware’s subaqueous lands statute and the 
DCZA, New Jersey (at 6) mistakenly relies on a December 2, 1957 letter that a private lawyer 
retained by the Delaware Highway Department sent to the Department, which concurred with an 
interpretation of the 1905 Compact put forward by DuPont’s counsel.  A private lawyer’s letter is 
plainly of no significance in determining Delaware’s course of conduct, and neither the Highway 
Department nor “Delaware” adopted the private lawyer’s concurrence with DuPont’s counsel’s 
mistaken interpretation of the 1905 Compact.  See DE Opp. at 67-68.  
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             [End Confidential] 

New Jersey filed its initial papers in this Court on July 28, 2005, asserting that 

Delaware’s denial of BP’s requested permit caused New Jersey to file suit.  See NJ Mot. to 

Reopen ¶¶ 25-31.  It claimed that “Delaware’s imposition of a permit requirement for the Crown 

Landing project violates New Jersey’s rights under Article VII of the Compact of 1905 because 

it interferes with New Jersey’s exclusive State riparian jurisdiction over riparian improvements 

appurtenant to the New Jersey shore of the Delaware River.”  Id. ¶ 31; see also id. ¶ 36 

(“Delaware[] . . . has effectively blocked the Crown Landing project.”); NJ Br. at 13, 21.7 

New Jersey also attached and relied on a declaration from a BP executive, Lauren B. 

Segal, with numerous exhibits, providing selective information on the scope and status of BP’s 

proposed LNG terminal.  See NJ App. 133a-154a.  Ms. Segal discussed the scope of the project, 

reporting that the proposed pier would “extend from the New Jersey shoreline approximately 

2,000 feet beyond the mean low water mark, which constitutes the boundary line between 

Delaware and New Jersey. . . .  Construction of the pier will require dredging of approximately 

800,000 cubic yards of sediment to provide the berth with adequate water depths for vessels to 

reach the navigable channel of the Delaware River.”  Id. at 134a-135a.  Subsequently, Delaware 

                                                 
7 New Jersey’s Brief in Support of Motion To Reopen and for a Supplemental Decree 

(filed July 28, 2005) (“NJ Br.”).  New Jersey appears to suggest that Delaware improperly 
evaluated whether the proposed onshore portion of the LNG facility, “although located in New 
Jersey,” contained “prohibited structures” under the DCZA.  NJ Mot. to Strike at 9.  It was BP, 
however, that specifically requested Delaware to evaluate those New Jersey facilities in arguing 
that the Delaware portion of the proposed project fell within a DCZA statutory exception for “a 
docking facility or pier for a single industrial or manufacturing facility.”  Del. Code Ann. tit. 7, 
§ 7002(f ); see Memorandum from D. Swayze, BP Counsel to DNREC at 3 (Dec. 7, 2004) 
(Attach. 3 hereto) (arguing that, “if the entire facility is a manufacturing facility that could 
qualify for a permit (were it in Delaware) then . . . the pier itself will be excluded from the 
definition of ‘bulk product transfer facility’”) (emphasis added).   
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learned from BP’s filings before FERC that this estimate of the scope of dredging of Delaware 

soil had increased by more than 50 percent, to 1.24 million cubic yards.  See Berth Design 

Revision at 1-2, Docket No. CP04-411-000 (FERC filed Dec. 1, 2005). 

Despite having thus relied on BP’s Crown Landing project in its initial filings, New 

Jersey now moves to strike various issues concerning (1) whether subject-matter jurisdiction is 

proper and (2) the scope and status of the project. 

ARGUMENT 

I.   NEW JERSEY’S MOTION TO STRIKE IMPROPERLY LIMITS DELAWARE’S 
RIGHT TO ENGAGE IN JURISDICTIONAL DISCOVERY 

New Jersey’s motion seeks to strike, and to preclude discovery on, Delaware’s Issue of 

Fact No. 2, which states:  “What is the relationship of BP’s commercial interests in obtaining 

regulatory approval of the Crown Landing project to New Jersey’s decision to bring this action?” 

A. New Jersey Cannot Meet The High Standard To Justify A Motion To Strike   

On a motion to strike, a “court may order stricken from a[] pleading any insufficient 

defense.”  Fed. R. Civ. P. 12(f ).  But such a motion “will not be granted unless it appears to a 

certainty that plaintiffs would succeed despite any state of the facts which could be proved in 

support of the defense,” particularly where, as here, “there has been no significant discovery.”8  

In attempting to eliminate Delaware’s jurisdictional defenses without any discovery into them, 

New Jersey’s motion is also analogous to a motion to dismiss under Rule 12(b)(6), as to which 

the movant’s burden is similarly high.  See, e.g., Conley v. Gibson, 355 U.S. 41, 45-46 (1957) 

(noting the “accepted rule” that dismissal for failure to state a claim is not warranted “unless it 

appears beyond doubt that the [party] can prove no set of facts in support of his claim”). 

                                                 
8 William Z. Salcer, et al. v. Envicon Equities, 744 F.2d 935, 939 (2d Cir. 1984) (internal 

quotation marks omitted), vacated and remanded on other grounds, 478 U.S. 1015 (1986). 
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B. Delaware Has A Right To Jurisdictional Discovery And To Consideration Of 
The Court’s Subject-Matter Jurisdiction On A Full Record 

1.  Facts supporting Article III jurisdiction must “appear[ ] affirmatively from the record.”  

King Iron Bridge & Mfg. Co. v. County of Otoe, 120 U.S. 225, 226 (1887).  That rule, “springing 

from the nature and limits of the judicial power of the united states, is inflexible and without 

exception, which requires [the Supreme Court], of its own motion, to deny its own jurisdiction.”  

Id. (internal quotation marks omitted).  Moreover, “it is the burden of the party who seeks the 

exercise of jurisdiction in his favor clearly to allege facts demonstrating that he is a proper party 

to invoke judicial resolution of the dispute.”  FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 231 

(1990) (internal quotation marks and citation omitted).  That burden — which rests here on New 

Jersey and “is much greater than that imposed upon a complainant in an ordinary suit between 

private parties”9 — applies not only at the start of the case but also at every subsequent stage in 

the litigation:  “ ‘Jurisdiction is power to declare the law, and when it ceases to exist, the only 

function remaining to the court is that of announcing the fact and dismissing the cause.’”  Steel 

Co. v. Citizens for a Better Environment, 523 U.S. 83, 94 (1998) (quoting Ex parte McCardle, 74 

U.S. (7 Wall.) 506, 514 (1869)).  Accordingly, “[c]hallenges to subject-matter jurisdiction can of 

course be raised at any time prior to final judgment.”  Grupo Dataflux v. Atlas Global Group, 

L.P., 541 U.S. 567, 571 (2004) (citing Capron v. Van Noorden, 6 U.S. (2 Cranch) 126 (1804)) 

(emphasis added).10 

                                                 
9 North Dakota v. Minnesota, 263 U.S. 365, 374 (1923); see Alabama v. Arizona, 291 

U.S. 286, 292 (1934) (“The burden upon the plaintiff state fully and clearly to establish all 
essential elements of its case is greater than that generally required . . . [of] private parties.”). 

10 Indeed, the Court often dismisses petitions for certiorari as improvidently granted when 
a jurisdictional defect later becomes apparent.  See, e.g., FEC v. NRA Political Victory Fund, 513 
U.S. 88 (1994) (agency lacked authority to file certiorari petition); Gotthilf v. Sills, 375 U.S. 79 
(1963) (per curiam) (decision not rendered by highest state court); Lynch v. New York ex rel. 
Pierson, 293 U.S. 52, 55 (1934) (“the record fails to show jurisdiction in this Court”). 
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For these reasons, “the factual basis for a court’s subject matter jurisdiction may remain 

an issue through trial, and, if and when doubts are resolved against jurisdiction, [those facts] 

warrant dismissal at that time.”  Europe & Overseas Commodity Traders, S.A. v. Banque Paribas 

London, 147 F.3d 118, 121 n.1 (2d Cir. 1998); see Land v. Dollar, 330 U.S. 731, 735 n.4 (1947) 

(holding that, when “a question of the District Court’s jurisdiction is raised, . . . the court may 

inquire by affidavits or otherwise, into the facts as they exist”); McNutt v. General Motors 

Acceptance Corp., 298 U.S. 178, 189 (1936) (holding that, when “allegations of jurisdictional 

facts are challenged,” the plaintiff “must support them by competent proof”).  Indeed, “a refusal 

to grant discovery constitutes an abuse of discretion” where, as here, “pertinent facts bearing on 

the question of [subject-matter] jurisdiction are controverted.”  Sizova v. National Inst. of 

Standards & Tech., 282 F.3d 1320, 1326 (10th Cir. 2002).  

Therefore, there is no merit to the claim that this Court’s decision to grant New Jersey’s 

“alternative motion for leave to file a bill of complaint,” New Jersey v. Delaware, 126 S. Ct. 713, 

713 (2005), conclusively resolved the subject-matter-jurisdiction question.  Indeed, the Court 

itself has held that it “would not hesitate” to dismiss an original action if “convinced . . . that [it 

was] clearly wrong in accepting jurisdiction” initially.  Wyoming v. Oklahoma, 502 U.S. 437, 

446 (1992).  In that case, even after the Court twice rejected Oklahoma’s jurisdictional 

challenges — in its opposition to the complaint and on a motion to dismiss, see id. at 441 — 

Oklahoma was permitted to litigate that issue before the Special Master and to present that issue 

to the Court on exceptions to the Special Master’s determination.  See id. at 446-47.  Delaware 

cannot be foreclosed from reasserting its jurisdictional objections on a more complete record.11 

                                                 
11 New Jersey’s claim (at 1) that “Delaware should not be permitted to relitigate” the 

question of subject-matter jurisdiction — even on an expanded record after discovery — is 
irreconcilable with New Jersey’s assertion that it may relitigate its own nonjurisdictional claim 
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2.  New Jersey’s assertion that “[n]o circumstances have changed in the months since 

Delaware made [its subject-matter jurisdiction] arguments to the Court,” NJ Mot. to Strike at 16, 

is both wrong as a matter of fact and beside the point.  Evidence has come to light already that 

calls into question the representations that New Jersey made in arguing that the Court should 

exercise original jurisdiction.  Furthermore, New Jersey ignores that Delaware seeks to develop a 

factual record that did not exist when the Court granted New Jersey leave to file its bill of 

complaint.  This case, therefore, is significantly different from Wyoming v. Oklahoma, where 

Oklahoma could not point to “any change of circumstance, whether of fact or law,” and instead 

continued to press its jurisdictional argument on “the same facts, . . . the same cases, and . . . the 

same arguments” that the Court had previously rejected.  502 U.S. at 446.   

Here, Delaware can already point to newly discovered evidence suggesting that New 

Jersey would not have sought to invoke the Court’s original jurisdiction but for the insistence of 

BP and its offers of support in the litigation, and that this case was brought “in the name of the 

State but in reality for the benefit of particular individuals.”  Oklahoma ex rel. Johnson v. Cook, 

304 U.S. 387, 394 (1938).  Delaware is also entitled to discovery on whether an alternative site 

for BP’s LNG facility exists that would not necessitate encroachment on Delaware’s soil.  See 

DE Opp. 27-28.  The Court has repeatedly refused requests for “resort to [its] original 

jurisdiction” in such cases, even where “the State asserts an economic interest in the claims and 

declares their enforcement to be a matter of state policy.”  Id.12   

                                                                                                                                                             
that the 1905 Compact unambiguously requires a ruling in its favor, which New Jersey made at 
length both in its initial filings and in opposing Delaware’s motion to appoint a Special Master. 

12 See Illinois v. Michigan, 409 U.S. 36, 37 (1972) (per curiam) (original jurisdiction 
lacking where a State, “though nominally a party, is here ‘in vindication of the grievances of 
particular individuals’”) (quoting Louisiana v. Texas, 176 U.S. 1, 16 (1900)); Massachusetts v. 
Missouri, 308 U.S. 1, 17 (1939) (“Massachusetts may not invoke our jurisdiction for the benefit 
of such individuals.”); North Dakota v. Minnesota, 263 U.S. at 375-76 (explaining that a State 
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First, in its March 21, 2006 responses to Delaware’s subpoenas, which sought “[a]ll 

Documents referring, reflecting, or relating to any agreements or contracts (formal or informal) 

with New Jersey relating to,” inter alia, this litigation, BP stated only that it “has no formal 

agreement with New Jersey.”  BP Response to Rule 45 Subpoenas at 12-13 (Attach. 4 hereto) 

(emphasis added).  Tellingly, and in a departure from other responses, BP refused to deny that it 

has an informal agreement with the State regarding the conduct of this litigation.  See id.13  

Similarly, while BP states that “[n]o BP affiliate has proposed or promised any payment 

whatsoever to New Jersey in connection” with this litigation, BP does not deny that the company 

itself has any such arrangement.  Id. (emphasis added).  [Begin Confidential]                    

                                                                                                                                                         

                                                                                                                                                        

                                                                                                                                                          

                                                                                                                                                          

                                                                                                                                                          

                                                                                                                                                          

                                                                                                                                                         

                                                                                                                                                          

                    [End Confidential]   

                                                                                                                                                             
cannot invoke the Court’s original jurisdiction “to present and enforce individual claims of its 
citizens as their trustee against a sister state”); Louisiana v. Texas, 176 U.S. at 16 (holding that 
“to maintain [original] jurisdiction . . . it must appear that the controversy to be determined is a 
controversy arising directly between the state of Louisiana and the state of Texas, and not a 
controversy in vindication of the grievances of particular individuals”). 

13 Compare BP Response to Rule 45 Subpoenas at 13 (“As to the Crown Landing 
Facility, neither Crown Landing nor any BP affiliate has any agreement or contract with New 
Jersey.”) (emphasis added). 



PUBLIC VERSION 
 

12 

BP’s attorneys have filed FOIA requests with the State of Delaware to gather information 

of assistance to New Jersey.  See, e.g., supra at 5.  Counsel for BP also has been performing 

substantial historical research on behalf of New Jersey.  See BP Response to Rule 45 Subpoenas 

at 4; [Begin Confidential]                                                                                                         

                                                                                                                                                          

                                 [End Confidential].  Evidence of “informal” agreements between BP and 

New Jersey — under which BP offered to perform substantial work on New Jersey’s behalf or to 

make payments to New Jersey in exchange for New Jersey agreeing to bring this litigation — is 

directly relevant to whether BP or New Jersey is the real party in interest.  See Kansas v. 

Colorado, 533 U.S. 1, 8 (2001) (finding that original jurisdiction was properly invoked where 

“the record . . . discloses that the State of Kansas has been in full control of this litigation since 

its inception”) (emphasis added). 

Second, Delaware has recently learned that BP is invoking the “common interest” 

doctrine to justify its refusal to produce documents exchanged between BP and New Jersey, even 

though the sharing of such documents would normally vitiate any attorney-client or attorney 

work product privilege that might have attached.  See, e.g., BP Response to Rule 45 Subpoenas 

at 3.  By invoking the common interest doctrine, BP is necessarily asserting that it has “identical 

legal interests” with New Jersey, and not merely that both BP and New Jersey had reasons for 

preferring that New Jersey prevail in this case.14  Although BP has yet to substantiate its claim of 

                                                 
14 E.g., Corning Inc. v. SRU Biosystems, LLC, 223 F.R.D. 189, 190 (D. Del. 2004) 

(holding that, to invoke the common interest doctrine, parties must “provide[] proof sufficient to 
establish that, at the time of [the document disclosure], [they] shared identical legal interests in 
the subject opinions of counsel”); Denney v. Jenkens & Gilchrist, 362 F. Supp. 2d 407, 415-16 
(S.D.N.Y. 2004) (holding that, “to invoke the common interest doctrine, it is not enough merely 
to show, as the doctrine’s name might suggest, that [parties] had interests in common,” but 
instead the parties must demonstrate that they shared “an identical legal strategy”) (internal 
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entitlement to invoke the common interest doctrine,15 BP’s refusal to produce documents on the 

ground that New Jersey’s legal interests in this case are identical to BP’s private interests 

strongly suggests that BP is, in fact, the real party in interest here.  At a minimum, this new 

evidence calls into serious question New Jersey’s prior assertion that it opposed appointment of a 

Special Master not “to facilitate the construction of the Crown Landing project” but instead “to 

avoid . . . delay and . . . [its own] expense[s]” in resolving the dispute about the meaning of the 

1905 Compact.  NJ Special Master Opp.16 at 12.  

Third, BP has recently informed Delaware that it “anticipates being a party to future 

litigation with the State of Delaware (potentially prior to the resolution of [the Supreme Court] 

litigation) in which BP will assert that Delaware lacks jurisdiction over the Crown Landing 

Facility under the Compact of 1905.”  BP Response to Rule 45 Subpoenas at 6 (emphasis 

added); accord id. at 7, 8, 11, 12, 13.  New Jersey’s Motion to Reopen, however, included a 

declaration by a Vice President of Crown Landing LLC, who asserted that “Crown Landing is 

not, and has never been, a party to any proceeding in which it has attempted to obtain a ruling 

concerning New Jersey’s rights under the Compact of 1905.”  NJ App. 142a (Segal Decl. ¶ 23).  

New Jersey expressly relied on that assertion in arguing that original jurisdiction is appropriate 
                                                                                                                                                             
quotation marks omitted); Bank of America, N.A. v. Terra Nova Ins. Co., 211 F. Supp. 2d 493, 
497 (S.D.N.Y. 2002) (“Because the interests of the parties were not identical, the common 
interest doctrine does not apply.”); Katz v. AT&T Corp., 191 F.R.D. 433, 437-38 (E.D. Pa. 2000) 
(observing that “[t]o take advantage of the common interest doctrine the plaintiffs must still 
satisfy their burden of proving . . . the parties had an identical legal, and not solely commercial, 
interest”); Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp. 1146, 1172 (D.S.C. 1974) (“A 
community of interest exists among different persons or separate corporations where they have 
an identical legal interest with respect to the subject matter of a communication between an 
attorney and a client concerning legal advice. . . . The key consideration is that the nature of the 
interest be identical, not similar, and be legal, not solely commercial.”). 

15 Delaware intends to seek a ruling from the Special Master compelling BP to produce 
the documents at issue. 

16 New Jersey’s Brief in Opposition to Delaware’s Motion for Appointment of Special 
Master (filed Jan. 4, 2006) (“NJ Special Master Opp.”).  
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because “no alternative forum exists where the Compact question can be resolved.”  NJ Br. at 20; 

see NJ Reply17 at 9-10 (citing NJ App. 142a).   

This new evidence gives rise to the possibility that BP, with New Jersey’s knowledge, 

refrained from filing its own litigation precisely so that New Jersey could represent to the Court 

that there was no pending action involving the interpretation of the 1905 Compact.  Such 

evidence would distinguish this case from Wyoming v. Oklahoma, where the Court noted that, 

“[f ]or reasons unknown,” there was “no pending action . . . to which [it] could defer 

adjudication” of the dispute.  502 U.S. at 451-52 (emphasis added).  Such gamesmanship, if 

proved, would independently warrant dismissal of this matter.  As the Court has held — in a case 

alleging a violation of an interstate agreement with “the dignity of an interstate compact” —

“original jurisdiction . . . is not an alternative to the redress of grievances which could have been 

sought in the normal appellate process.”  Illinois v. Michigan, 409 U.S. at 36-37. 

C.   Evidence That New Jersey Would Not Have Filed Suit But For BP’s Urging 
or Offers of Support Is Compelling Evidence That This Court Lacks Subject-
Matter Jurisdiction 

The new information discussed above strongly suggests discovery would reveal further 

facts demonstrating that New Jersey would not have instituted or maintained this litigation but 

for the urging of BP and its promises of economic and other assistance.  Indeed, New Jersey 

asserts that the injury for which it seeks redress has existed since 1971 — and, therefore, that it 

could have filed this suit at any time in the past 35 years — so the State’s decision to bring this 

suit now because of BP’s urging and assistance is of particular relevance to subject-matter 

jurisdiction.  If discovery shows that BP was instrumental in causing New Jersey to institute this 

case, such as through arrangements to develop New Jersey’s litigation strategy, shoulder its 

                                                 
17 New Jersey’s Reply Brief in Support of Motion To Reopen and for a Supplemental 

Decree (filed Nov. 8, 2005) (“NJ Reply”) 
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workload, or otherwise direct the litigation, then dismissal for lack of jurisdiction would be 

proper.  New Jersey’s claim (at 16) that its own alleged injury and interests would be “sufficient 

. . . to support the exercise of original jurisdiction” would fail in the face of such evidence.   

First, the mere fact that this case involves an interstate compact and a question of the 

rights of States with respect to a boundary line is insufficient to require the exercise of original 

jurisdiction.  See Illinois v. Michigan, 409 U.S. at 36-37 (finding no original jurisdiction in a case 

alleging a violation of an interstate agreement with “the dignity of an interstate compact”); 

Louisiana v. Mississippi, 488 U.S. 990 (1988) (declining to exercise jurisdiction over a boundary 

dispute between two States).  Nor is there any merit to New Jersey’s claim that disputes about 

the 1905 Compact “can be enforced only by an original action” and that “no other forum is 

available.”  NJ Mot. to Strike at 17.  The case on which New Jersey relies holds only that a state 

court cannot “have final power to pass upon the meaning . . . of compacts” and expressly 

recognizes that “compact questions [may] reach [the Supreme Court] on a writ of certiorari 

rather than by way of an original action.”  West Virginia ex rel. Dyer v. Sims, 341 U.S. 22, 28, 30 

(1951) (emphases added).  Indeed, the Supreme Court dismissed a prior original action to which 

New Jersey was a party because the proper interpretation of an interstate compact between New 

Jersey and Pennsylvania was resolved in another case on a writ of certiorari from a New Jersey 

state court.  See Pennsylvania v. New Jersey, 310 U.S. 612 (1940) (per curiam) (citing Delaware 

River Joint Toll Bridge Comm’n v. Colburn, 310 U.S. 419 (1940)).18  

Second, although New Jersey initially claimed that it seeks to remedy “immediate 

impact[s] of Delaware’s actions” — presumably through Delaware’s refusal to issue a permit for 

                                                 
18 In another original action, New Jersey relied on decisions of state courts interpreting an 

interstate compact between New Jersey and New York.  See Report of Special Master at 76, New 
Jersey v. New York, No. 120, Orig. (filed Mar. 31, 1997), available at 1997 WL 291594, at *38. 
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BP’s LNG bulk transfer facility (NJ Reply at 7; accord id. at 6) — New Jersey now asserts that 

the source of its injury is Delaware’s mere “attempt to assert jurisdiction over actual projects 

emanating from New Jersey’s shore.”  NJ Mot. to Strike at 17-18; accord id. at 20 n.4 (claiming 

“injury by Delaware’s assertion of jurisdiction, even where Delaware agrees to grant a permit”).  

But even New Jersey recognizes that Delaware has asserted such jurisdiction by statute at least 

“since 1971.”  NJ Reply at 7; NJ Mot. to Strike at 6.  Because, on New Jersey’s theory, it has 

allegedly been suffering harm for at least 35 years, the reasons for its decision to file suit now are 

particularly relevant.  That is because “[t]his [C]ourt may not be called on to give advisory 

opinions or to pronounce declaratory judgments.”  Alabama v. Arizona, 291 U.S. at 291; see 

Massachusetts v. Missouri, 308 U.S. at 17 (“Nor does the nature of the suit as one to obtain a 

declaratory judgment aid the complainant.”).  Moreover, the Court will not use its original 

jurisdiction “to consider abstract questions” — such as “questions respecting the right of the 

plaintiff state . . . to use the waters . . . in the indefinite future.”  New York v. Illinois, 274 U.S. 

488, 489-90 (1927).  Absent a decision by New Jersey to issue a permit for the BP project (or 

any other project that might create a conflict with Delaware), New Jersey’s claimed injury from 

Delaware’s decades-long assertion of jurisdiction is insufficiently substantial to warrant the 

exercise of this Court’s original jurisdiction. 

Third, New Jersey misreads (at 19) this Court’s statement in Arkansas v. Texas, 346 U.S. 

368 (1953), that it “determine[s] whether in substance the claim is that of the State, whether the 

State is indeed the real party in interest.”  Id. at 371 (emphasis added).  The Court did not hold 

that evidence of a State’s reasons for filing suit could not call into question whether the State was 

the real party in interest.  Instead, the question in Arkansas v. Texas was whether the University 

of Arkansas was an instrumentality of the State, and therefore whether the claim was actually 
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that of the State.  Even in that context, however, the Court made clear that “of course” it would 

“look behind and beyond the legal form in which the claim of the State is pressed.”  Id.  

Therefore, the Court’s jurisdictional determinations cannot, as New Jersey asserts (at 19), “rest 

on its review of the actual claims presented” without considering the interests that New Jersey 

actually seeks to further and the reasons for initiating this litigation to further those interests.19 

D.   The Jurisdictional Discovery That Delaware Seeks Would Not Invade Any 
Legally Recognized Privilege 

Delaware seeks discovery of documents exchanged between BP and New Jersey that 

address the jurisdictional issues addressed above.  Delaware has already sought such documents 

by subpoena from BP, and intends to seek such documents from New Jersey at the appropriate 

time under the Case Management Orders.  Because such documents were exchanged with third 

parties, New Jersey and BP cannot claim privilege under attorney-client or attorney work-

product.  See, e.g., Hanson v. United States Agency for Int’l Dev., 372 F.3d 286, 294 (4th Cir. 

2004) (holding that “waiver occurs when a party claiming the privilege has voluntarily disclosed 

confidential information on a given subject matter to a party not covered by the privilege”).20  In 

any event, even if New Jersey and BP had a viable claim to such privileges for the documents 

                                                 
19 New Jersey’s reliance (at 19 n.3) on Digital Equipment Corp. v. System Industries, 

Inc., 108 F.R.D. 742 (D. Mass. 1986), is inapposite, for that case held only that discovery into 
the motive for initiating a lawsuit was irrelevant to “ ‘the substance of the claim.’”  Id. at 743 
(quoting Foremost Promotions, Inc. v. Pabst Brewing Co., 15 F.R.D. 128, 130 (N.D. Ill. 1953)).  
At issue here is not the substance of the claim itself, but whether BP is the real party in whose 
interest New Jersey has sued.  Indeed, it is common to examine the motives of the named 
plaintiff in determining subject-matter jurisdiction.  See, e.g., 28 U.S.C. § 1359 (“A district court 
shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has 
been improperly or collusively made or joined to invoke the jurisdiction of such court.”); Kramer 
v. Caribbean Mills, Inc., 394 U.S. 823, 828 (1969) (dismissing for lack of jurisdiction because 
the plaintiff “admits that the assignment [of the claim to the plaintiff ] was in substantial part 
motivated by a desire by [the assignor’s] counsel to make diversity jurisdiction available”) 
(internal quotation marks omitted). 

20 Although BP has asserted that such disclosures did not waive the privilege because of 
the common interest doctrine (an assertion Delaware disputes), New Jersey makes no such claim.  
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Delaware seeks, the documents must be identified in a privilege log, as required by § 8 of the 

Case Management Plan.  New Jersey’s attempt to preclude discovery at this stage by 

unsubstantiated assertions of privilege are premature and could not, in any case, demonstrate that 

the documents Delaware seeks lack relevance to the question of this Court’s jurisdiction. 

The only other basis that New Jersey identifies (at 20-21) for precluding discovery is a 

privilege protecting the State’s deliberative processes.  But New Jersey does not identify any 

federal or state law that protects from discovery discussions between state officials and private 

parties, such as BP.21  New Jersey law recognizes a privilege for inter- and intra-agency 

documents, but it does not extend that privilege to communications exchanged with private 

parties outside the government.  See In re Liquidation of Integrity Ins. Co., 754 A.2d 1177, 1181-

83 (N.J. 2000) (following Sears, Roebuck & Co., 421 U.S. at 136).  The New Jersey Open Public 

Records Act similarly exempts “inter-agency or intra-agency advisory, consultative, or 

deliberative material” — and not documents sent to or received from parties outside the agency 

— from the definition of those government records that are subject to disclosure.  N.J. Stat. Ann. 

§ 47:1A-1.1; see Gannett New Jersey Partners, LP v. County of Middlesex, 877 A.2d 330, 338 

(N.J. App. Div. 2005).  There is no recognized deliberative process privilege, therefore, that 

could preclude Delaware from obtaining through discovery documents exchanged between New 

Jersey and BP, which are the only documents that Delaware has sought to date from either BP or 

New Jersey. 

Indeed, the deliberative process privilege that New Jersey courts recognize for intra-

governmental documents is a limited one.  To qualify, a document “must have been generated 

before the adoption of an agency’s . . . decision” and must “contain[ ] opinions, 

                                                 
21 The one case that New Jersey cites involved intra-agency documents.  See NLRB v. 

Sears, Roebuck & Co., 421 U.S. 132, 136 (1975). 
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recommendations, or advice about agency policies.”  Integrity Ins., 754 A.2d at 1182.  “Purely 

factual material that does not reflect deliberative processes is not protected.”  Id.  Therefore, any 

internal governmental documents (or portions of documents) that post-date New Jersey’s filing 

of its suit and any that describe facts about, for example, offers of assistance by BP to New 

Jersey — or BP’s advice about how to prosecute this action — are not protected by the 

deliberative process privilege.   

Finally, “a litigant may obtain deliberative process materials if his or her need for the 

materials and the need for accurate fact-finding override the government’s significant interest in 

non-disclosure.”  Id. at 1182-83.  Because this Court will exercise its original jurisdiction only 

“when the necessity [is] absolute and the matter in itself properly justiciable,” Louisiana v. 

Texas, 176 U.S. at 15, New Jersey should not be permitted to use the deliberative process 

privilege to shield from discovery documents that would demonstrate that this Court’s 

jurisdiction is not properly exercised here. 

II.   DELWARE’S ISSUES OF FACT 1, 6, 8, AND 9 ARE RELEVANT TO 
DELAWARE’S CLAIMS AND DEFENSES 

New Jersey seeks to strike, and to preclude discovery into, four issues of fact that 

Delaware has identified as relevant to resolving the legal issues in this case.  See NJ Mot. to 

Strike at 21-25.  New Jersey’s motion, therefore, is properly understood as a motion to strike the 

four issues as “immaterial,” under Rule 12(f ), and for a protective order, under Rule 26(c)(4), 

that matters related to those facts “not be inquired into.”  Fed. R. Civ. P. 12(f ), 26(c)(4).  A 

motion to strike matter as immaterial will “not be granted unless the matter sought to be stricken 

clearly can have no possible relation to the matter in controversy.”  Mikropul Corp. v. DeSimone 

& Chaplin-Airtech, Inc., 599 F. Supp. 940, 945 (S.D.N.Y. 1984) (internal quotation marks 

omitted).  Similarly, courts have held that it is an “abuse of discretion” to grant a protective order 
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that “preclude[s] the discovery of arguably relevant information.”  E.g., Coleman v. American 

Red Cross, 23 F.3d 1091, 1097 (6th Cir. 1994).  New Jersey has not met this high standard.   

New Jersey’s claim (at 22-23) that Article VII is “clear and unambiguous” and grants 

New Jersey “exclusive riparian jurisdiction over improvements extending from the New Jersey 

shoreline into the Delaware Rive within the Twelve-Mile Circle” generally cannot provide any 

basis for precluding consideration of, or discovery on, these four issues of fact.  Instead, New 

Jersey continues to assert a clear right to a ruling in its favor.  Contrary to New Jersey’s claim (at 

23), Delaware also has arguments based on the plain language of the 1905 Compact.  See DE 

Opp. at 45-56.  But a party’s belief that it will prevail on its plain meaning arguments provides 

no basis to eliminate issues or to preclude discovery at this early stage of the proceeding. 

As to the specific issues that are the subject of the Motion to Strike, New Jersey 

erroneously groups these four issues of fact and treats them as if they all address the same legal 

issue.  The issues of fact, however, are distinct and are relevant to at least three different issues 

of law.  Discovery is warranted as to all four issues of fact, because they are “relevant to [a] 

claim or defense” of Delaware, and the discovery Delaware has sought (and intends to continue 

seeking) is “reasonably calculated to lead to the discovery of admissible evidence.”  Fed. R. Civ. 

P. 26(b)(1).  Moreover, New Jersey responded to Delaware’s informal document requests by 

producing without objection certain documents relevant to these issues.  See Opposition to 

Appointment of Special Master, App. 1a-7a (Jan. 4, 2006).  New Jersey cannot reasonably object 

to providing more thorough discovery or to third-party discovery from BP on these issues. 

Issue of Fact 1.  This issue addresses projects “other than BP’s Crown Landing project” 

that “are under consideration or pending for approval in New Jersey within the twelve-mile circle 

and implicate Article VII or VIII of the 1905 Compact.”  Although Delaware maintains that New 
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Jersey has brought this litigation on behalf of BP, the relief New Jersey seeks goes well beyond 

BP’s project.  New Jersey seeks an injunction that would prevent Delaware “from requiring 

permits for the construction of any improvement appurtenant to the New Jersey shore of the 

Delaware River within the Twelve-Mile Circle.”  NJ Mot. to Reopen at 17 (emphasis added).  

New Jersey’s requested relief could, for example, preclude Delaware from regulating “a casino[] 

or slot machine parlor” that was located on Delaware’s lands within the twelve-mile circle, 

simply because the structure was “built on [a] pier.”22  New Jersey does not deny that there are 

projects other than the Crown Landing facility that are currently being considered or are pending 

for approval in New Jersey and that implicate Articles VII or VIII of the 1905 Compact (at least 

on New Jersey’s interpretation of those Articles).  Nor does New Jersey suggest that Delaware 

has any reasonable way of obtaining this information without formal discovery.   

The only claim in New Jersey’s motion that arguably applies to Issue of Fact 1 is its 

assertion that “information concerning proposed projects” could not “clarify any ambiguity in the 

1905 Compact.”  NJ Mot. to Strike at 24.  But that is not our argument.  Instead, we argue that 

the expansive relief New Jersey seeks here — which could prevent Delaware from regulating 

casinos, restaurants, heliports, amusement parks, or adult entertainment, to name a few, simply 

because New Jersey authorizes such facilities to be built on a wharf — requires a concrete 

understanding of the projects that New Jersey contends fall within its purportedly exclusive 

jurisdiction over “riparian” projects.  Without testing New Jersey’s claims against pending 

projects, any resolution of this litigation is likely to spawn further disputes about the scope of 

relief afforded to either party.  Such concrete examples are likely to help address the legal issue 

                                                 
22 See Christopher Weir, P.G. Not Giving Up on Casino Idea, NJ.com (Apr. 10, 2006) 

(describing proposed casino to be built on pier extending from New Jersey shore into the twelve-
mile circle), available at http://www.nj.com/news/sunbeam/index.ssf?/base/news-
1/1144657210292410.xml&coll=9&thispage=1. 
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— Delaware’s Issue of Law 8 — of which activities are “riparian” within the meaning of Article 

VII of the 1905 Compact and in light of the contemporaneous legal context. 

Issue of Fact 6.  This issue addresses whether “other projects previously approved by 

New Jersey within the twelve-mile circle required the dredging of Delaware’s submerged land” 

and, if so, whether “the dredging [has] been on a scale commensurate with BP’s Crown Landing 

project.”  New Jersey has argued that its actions in approving projects within the twelve-mile 

circle both before and after the ratification of the 1905 Compact are relevant to the outcome of 

this case.  See, e.g., NJ Br. at 8-10, 26, 30-31; NJ Reply at 20-28; NJ Mot. to Strike at 6.  Having 

thus put those previous projects at issue — indeed, having submitted detailed affidavits 

describing the nature and scope of those projects23 — New Jersey has no reasonable ground for 

objecting to a comparison of those projects with the Crown Landing facility. 

To determine whether the States’ actions (or inactions) with respect to such projects are 

relevant to resolving whether the 1905 Compact divested Delaware of all jurisdiction to regulate 

a project such as the Crown Landing facility, it is necessary to determine the extent to which 

those other projects involved the dredging of Delaware’s soil.  If, as Delaware expects to be the 

case, dredging on the scope necessary for the Crown Landing facility is substantially different 

from the dredging (if any) necessary for projects pre- and post-dating the 1905 Compact that 

New Jersey cites, Delaware will be able to demonstrate that those other projects provide no 

support for New Jersey’s assertions that Delaware voluntarily gave up the right to regulate a 

project of such magnitude.  See Delaware Issue of Law 9.  New Jersey does not assert that 

                                                 
23 See App. 25a-53a (affidavit recounting in detail projects over which New Jersey 

asserted jurisdiction within the twelve-mile circle before and after the 1905 Compact); id. at 61a-
65a (affidavit discussing New Jersey’s regulation of water extraction projects within the twelve-
mile circle); id. at 66a-72a (affidavit discussing New Jersey’s regulation of other projects). 
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Delaware has access to information about the dredging (if any) involved in these other projects 

without formal discovery. 

Issue of Fact 8.  This issue addresses “the nature and scope of BP’s Crown Landing . . . 

facility.”  Delaware raises this issue of fact because, for New Jersey to prevail, it will have to 

prove not only that, in the 1905 Compact, Delaware relinquished authority over projects built on 

Delaware’s land within the twelve-mile circle, but also that a project of both the nature and the 

scope of the Crown Landing facility was within Delaware’s contemplation when it was alleged 

to have relinquished its sovereign right to regulate activities on its lands.  See Delaware Issues of 

Law 8, 9.  For example, even if Delaware is held to have given to New Jersey some “riparian 

jurisdiction” over structures such as a 1905-era fishing pier or shipping dock, that would not 

necessarily mean that Delaware also gave to New Jersey the same authority over projects of a 

different nature or magnitude — such as gas-offloading facilities, casinos, or strip clubs.  

Indeed, BP told FERC that Delaware “would provide fire and other emergency services 

on the portion of Crown Landing’s pier within the State of Delaware.”  Response to FERC Jan. 

18, 2005 Additional Info. Req. at 1 (FERC filed Jan. 21, 2005) (Attach. 5 hereto).  That 

representation merely illustrates that, even if it were determined that the 1905 Compact confers 

some riparian jurisdiction on New Jersey over the portion of the LNG facility to be located in 

Delaware waters, the scope and extent of any such jurisdiction as applied to the activities to be 

conducted on the pier would remain to be determined.  Cf. Report of the Special Master at 93, 

Virginia v. Maryland, No. 129, Orig. (filed Dec. 9, 2002) (citing report of Virginia’s Attorney 

General “conclud[ing] that Virginians have the privilege of building piers so long as navigation 

is not obstructed, but that the sale of beer on such a pier would be regulated by Maryland”); Oral 

Arg. Tr. at 49, Virginia v. Maryland, No. 129, Orig., 2003 WL 22335915 (Oct. 7, 2003) 
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(Counsel for Virginia, Stuart Raphael:  “There are a number of uses that, we’ll agree, are non-

riparian.  Building a casino in the middle of the river.  If there’s a gray area in between and — 

and we’ve got an argument that it’s riparian and Maryland has an argument it’s not, that issue 

may have to be litigated if we can’t resolve it.”). 

Discovery into the nature and scope of the Crown Landing facility — which BP has 

already agreed to provide to Delaware, at least in part — is therefore relevant to Delaware’s 

argument that the Crown Landing facility is qualitatively different from the types of projects 

within the contemplation of each State at the time the 1905 Compact was drafted and ratified.  

New Jersey simply misunderstands the relevance of this evidence in claiming (at 24) that 

information about the Crown Landing facility is irrelevant to this litigation because it cannot be 

used to demonstrate “the contemporaneous understanding of the parties.”   

In addition, at an earlier stage of this litigation, New Jersey believed that the nature and 

scope of the Crown Landing facility was sufficiently relevant to this case that it described the 

facility in its initial pleadings and procured for inclusion in its appendix an affidavit by Crown 

Landing’s Vice President, Lauren Segal.  See NJ Br. at 13-14; NJ App. 133a-154a.  New Jersey 

cites no rule — because there is none — that permits a plaintiff to submit facts in an affidavit to 

support the filing of its Complaint but precludes further inquiry into those facts by the defendant. 

Finally, Delaware notes that BP is already producing documents relevant to this issue of 

fact, even as BP and Delaware continue to meet and confer over the scope of the documents BP 

has stated that it is willing to produce.  New Jersey, however, is wrong in asserting (at 24-25) 

that Delaware has no need for formal discovery on this issue because of the existence of publicly 

available documents filed with federal or state regulatory agencies.  The publicly available 

documents will not necessarily provide all of the information relevant to this case.  Those 
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documents were filed as part of BP’s attempt to convince regulators that the Crown Landing 

facility satisfies federal and state permitting requirements.  Therefore, those documents were not 

designed to — and likely do not — address fully the question whether a project such as the 

Crown Landing facility is among the type of projects encompassed within whatever “riparian 

jurisdiction” (if any) that Article VII of the 1905 Compact confers to New Jersey on Delaware’s 

“side of the river.” 

Issue of Fact 9.  This issue addresses whether “BP [has] obtained all necessary New 

Jersey government permits for the Crown Landing project.”  That issue goes directly to whether 

this case is ripe and, therefore, whether this Court has jurisdiction over the dispute.  Discovery 

could reveal that New Jersey would also deny BP the state permits necessary for it to construct 

and operate the Crown Landing facility.  This Court’s “extraordinary power under the 

Constitution to control the conduct of one state at the suit of another” is not properly invoked so 

that New Jersey — rather than Delaware — can vindicate its “right” to be the State that prevents 

BP from building the Crown Landing facility.  New York v. New Jersey, 256 U.S. 296, 309 

(1921).  Indeed, in a comparable case, this Court agreed with New Jersey that New York, which 

had brought suit, had not yet suffered injury because New York could not show that “the 

operation of the sewer of [New Jersey] shall result in conditions which . . . require[d] the 

interposition of th[e] [C]ourt.”  Id. at 314; see also Missouri v. Illinois, 200 U.S. 496, 521 (1906).  

New Jersey has no independent arguments in favor of striking or precluding discovery on this 

issue of fact, and simply incorporates by reference its erroneous opposition to Delaware’s pursuit 

of jurisdictional discovery.  See NJ Mot. to Strike at 24 n.7. 

CONCLUSION 

The special master should deny New Jersey’s motion and permit full discovery. 
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